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BOOK REVIEWS 

The Law of Contracts. By Samuel Williston. New York, Baker, Voorhis & 
Co. 1920. In Four Volumes, Vol. I, pp. xxiii, 1155. 

Professor Williston informs us in his preface that he has treated the law 
of contracts as it is manifested in a great many special fields, including Sales 
(of land and of goods), Negotiable Instruments, Agency, Bailments, Carriers, 
Landlord and Tenant, Insurance, Suretyship, Equity, Master and Servant, 
Quasi-Contract, Damages, and Evidence. Volume I is divided into three Books : 
Formation of Contracts ; Parties to Contracts ; Statute of Frauds. In the 
second Book he includes Capacity of Parties. Agents, Joint Contracts, Third- 
Party Beneficiaries, and Assignment. 

This volume deserves the thoughtful and critical study of every reader. 
Only the best books deserve so much; and there seems little doubt that Pro- 
fessor Williston's four volumes will prove to be the best reference work on 
the subject. It goes without saying that his work is thoughtful and scholarly. 
In addition, he does not dodge the hard questions or gloss them over with 
specious distinctions. We may differ with him in his conclusions occasionally, 
but it will never be because he has failed to present the facts and the arguments 
with intellectual honesty. There is always a careful and suggestive review of 
the cases, with great numbers of them cited in the notes, and the critical com- 
ment always shows sound practical judgment and the benefits of long 
comparative study and discussion. 

The reviewer's differences with the author are nearly always with respect 
to definition and legal analysis, rather than with respect to decisions on specific 
facts. Doubtless, this might indicate that no particular terminology or method 
of analysis is absolutely necessary to just and correct decision. But clear and 
definite concepts, accurate analysis into simple and invariable elements, a 
terminology that conveys to other minds the exact idea intended, are always 
exceedingly desirable and are often essential. We know that their absence fre- 
quently leads to unjust and incorrect decision, that it largely explains the 
existence of dispute and conflict as to the law, that it is the cause of a large 
part of our litigation with its consequent loss and harm to individuals and 
to society, and that it causes the great majority of law books to be almost 
worthless if not positively harmful. Many words with many senses applied 
to the complexities of modern life make the structure of the law a new tower 
of Babel. Law students must be trained to reason with simple and invariable 
fundamental legal conceptions, with the purpose of making rules serve human 
needs and desires. 

Perhaps Professor Williston agrees with this. He says, "I make no apology 
for devoting some space to legal analysis and criticism," and the excellence 
of his work shows that no apology is necessary. The reviewer believes that 
in certain respects the author could have adopted a better analysis, and at the 
risk of betraying his own error will back his opinion with a few illustrations. 

In the first section a contract is defined as "a promise, or set of promises, 
to which the law attaches legal obligation." It is only in a later chapter that 
he attempts to define "promise" and nowhere does he analyze or define 
"obligation." These terms are not self-explanatory. In section 24, it is said 
that "A promise from the very meaning of the word involves an undertaking 
to do something in the future." But what is "the very meaning of the word"? 
A promise is always an expression of intention and an expression is always 
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an act. Does the author really mean that the act of one person should be 
described as a contract? Yes, he may reply, in case it has become "binding." 
But to make a promise binding it is necessary that there should be an assent- 
ing act by a second person (this assenting act is frequently not a return promise, 
so that there is no "set of promises"). Consequently, a promissory act is not 
a contract when the promise is uttered, but becomes a contract later upon the 
act of another person. This latter act is as important as is the former ; and 
if contract is to be denned as consisting of operative acts rather than of legal 
relations, the definition certainly should include all of the necessary operative 
acts. Surely by "customary legal usage," which the author invokes to sustain 
his definition, it takes two to make a contract. If so, a contract is always more 
than "a promise," and sometimes something other than a "set of promises." 
It appears that his definition of a contract as "a promise" is due to his desire 
to emphasize the fact that among the resulting legal relations there may be 
but a single duty, with its single correlative right. For such a purpose a 
contract may reasonably be described as "unilateral"; but if a contract con- 
sists of the operative acts of the parties, then the term "unilateral contract" is 
a misleading term. 

The truth is that the popular connotation of the term contract is broad and 
indefinite enough to include the acts of the parties, the paper document if one 
is executed, and the legal relations created by the acts and the document. It is 
chiefly a matter of taste whether one restricts his definition to some one of 
these three concepts or includes them all. Having made a choice and warned 
his readers thereof, with his reasons, he can be further required only to be 
consistent. 

If a contract consists of the acts of the parties, then so must offer and 
acceptance be acts. The author rightly says that an offer "is not merely evi- 
dence of a state of mind" and also that an offer need not be accepted the 
instant it is made. Yet he further says that "offer and acceptance must exist 
at the same time," and that "It is the only accurate way to express the matter 
to say that the offer continues till the acceptance." What is this that has to 
exist and that must continue? The act of the offeror certainly does not. It 
is the legal relation of power in the offeree that continues to exist. Hence, if 
the "offer" continues to exist, as the author says, he must define offer as a 
legal relation and not as an act. 

The essential thing is for a writer to show clearly to every reader that the 
physical acts and documents are quite distinct from the legal relations they 
create and that they can and should always be traced through in chronological 
order. The offeror acts physically. The offeree thereupon has a power which 
he may use or not use, as he desires. The offeror is in the correlative position 
of liability to the creation of new legal relations by acceptance. These posi- 
tions of the parties are legal relations, the names of which need not be dog- 
matically insisted upon, although some names are better than others, and 
uniformity is desirable. Next in order, the offeree uses his power, accepts; 
this too is by physical acts. Thereafter, new legal relations exist — rights and 
duties, privileges, powers, disabilities, immunities, in numberless combinations. 
Having made all this clear and identified the various separate relations, it 
becomes nearly immaterial what we say a "contract" is. 

In section 60, the author deals with the revocation of offers of a promise for 
an act or series of acts. To him "theory" seems to require that the offeror 
shall have the power of revocation until performance by the offeree is wholly 
completed ; "any other result involves either a violation of recognized principles 
of contract, or the invention of new ones." At the same time he admits that 
the rule may do "obvious injustice," that there will be "hardship ensuing," 
and that the result "seems harsh." We may be sure that in this his instinct is 
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better than his "theory." The history of the law consists chiefly in the destruc- 
tion and modification of old theory by new practice. No doubt hard cases 
sometimes make bad law, but it is certain that hard cases will continue to make 
new law. In the present instance the harsh injustice can be and is being 
avoided by the courts. Nor does this require a violent upset in "theory." The 
author suggests that if we deprive the offeror of his power to revoke "he is 
bound by a promise for which he has not received, and may never receive, the 
consideration requested." But in what sense is he "bound"? It would aid the 
author if he distinguished here between a disability and a duty. The word 
"bound" should really be restricted to the latter. We can easily and fairly 
put upon the offeror a disability to revoke; this does not bind him by a duty 
to perform in accordance with his offered promise, and he will never be under 
such a duty unless he receives the "consideration requested." Just how far 
the offeree must perform before it is fair to saddle the offeror with a disability 
to revoke must be and is being worked out by case experiment; "obvious 
injustice" to either party can readily be avoided by courts who are conscious 
of their constructive power. 

A few other brief illustrations may be grouped together. Sections 25, 61 : 
"Every offer is a promise." That this cannot be approved see Comment (1920) 
29 Yale Law Journal, 767. Sections 24, 70: A promise "ex vi termini" and 
"from its very nature" "imports some communication actual or constructive." 
But a constructive communication is not one. Vis terminis and "very nature" 
are dangerous witnesses that often do not survive cross-examination. One can 
always get out of a definition anything that he has himself put into it. Sec- 
tion 69b : "A notice of allotment [of shares] is in effect a promise that the 
applicant shall later become a shareholder." This is believed to be a fiction. 
The notice may be a necessary fact in order to make the applicant a share- 
holder, but it isn't a promise. Section 52 : The author says that a rejection 
of an offer is analogous neither to an acceptance nor to a revocation. An 
independent rule should therefore be constructed so as to protect the offeror. 
A rejection should never per se prevent acceptance if the offeror does not hear 
of it before getting the acceptance, but it should operate as an estoppel if it 
is received before the acceptance even though the latter was mailed first. The 
mailing of a rejection, therefore, should not destroy the power of acceptance; 
it should merely limit the mode and time of its exercise. The same rule might 
well be applied in the case of an acceptance by mail followed by a withdrawal 
thereof; but the prevailing dicta at present appear to sustain Professor Wil- 
liston. Section 233 : "The personal privilege of the infant is a legal right 
which can be exercised against any one." Here the three concepts of privilege, 
right, and power are confused in a single sentence. 

The discussion of Consideration is admirable. It shows clearly that in fact 
the courts enforce many promises for which there was no agreed equivalent 
given in exchange. The author makes a noble effort to determine what facts 
will operate to make a promise binding, and this effort is of great service to 
student and jurist; but the complexity of the result and the many admissions 
that conflict exists and that certain very large classes of cases must be re- 
garded as "exceptional" indicate that in many twilight zones the courts must 
trust to instinct rather than to definition or "theory" or "established principle." 
The effect of this is that the doctrine of consideration (or its manifold sub- 
stitutes) approaches the similarly nebulous doctrine of causa in the Roman law. 

As soon as "detriment" is given the "technical meaning" the author gives 
it in section 102a, it becomes unserviceable in determining the validity of a 
contract. "Detriment, as used in testing the sufficiency of consideration, means 
legal detriment as distinguished from detriment in fact.'' In other words, 
before a detriment in fact can be legally operative as a consideration it must 
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be a legally operative detriment. He then says that detriment "means giving 
up something which the promisee had a right to keep or doing something which 
he had a right not to do." This rule needs much closer analysis ; and it is 
one that many courts refuse to follow, as the author admits. In any case, 
why should not detriment be given its popular meaning? A detriment in fact 
is a sufficient consideration when so agreed, except where public policy prevents. 
In section 101, the author makes practically the same distinction between con- 
sideration in fact and legally operative consideration that is made above as 
to detriment. 

With the chapter on Assignment the present reviewer has a good many dif- 
ferences. He does not believe that an assignment "may be most accurately 
looked upon as creating an irrevocable legal power of attorney to enforce the 
assignor's right, with authority to keep the proceeds when reduced to posses- 
sion, coupled with an equitable ownership of the right prior to its collection." 
When an assignee sues he knows perfectly well that he is not acting as any- 
body's agent or attorney, that he has a right against the debtor and not merely 
an "authority," and that this right is enforceable in all the existing courts of 
law. In this chapter the author clings desperately to the distinctions between 
"equitable" and "legal" that have been handed down to him by comparatively 
recent but very respectable tradition. These distinctions he insists are "funda- 
mental," although his own transparent honesty of presentation reduces them 
to the vanishing point (see sections 446a, 447). No one can deny that the 
Court of Chancery had as much to do with the making of the law that governs 
us as did the Court of King's Bench. Nor must we overlook the legislative 
activities of the Admiralty, the Local Courts, the Pipowder and other Merchant 
Courts, the Ecclesiastical Courts. The jural relations that are now created 
by any set of operative facts must be determined with reference to the history 
of all of these courts. But in large measure their law has been amalgamated 
into one legal system, and any relation recognized by that system is a "legal" 
relation. "Common law" never in its life consisted of a definite set of 
unchangeable rules, and as fast as a new rule was adopted it became part of 
the common law irrespective of its origin or history. We need to know all 
of the existing jural relations between an assignee and others ; although he 
has a legal right he may not have a legal immunity for reasons once laid down 
by the Court of Chancery. The author sets out these jural relations with 
accuracy. But we did not need the adjectives "legal" and "equitable" before 
the Curia Regis split into separate courts, and common usage is making them 
quite unserviceable for purposes of logical analysis now that the Chancery is 
dead and a High Court of Justice reigns. 

We shall be grateful to Professor Williston for his insistence on the essential 
unity of contract law. There are broad fundamental principles that should 
be applied alike, whether the contract deals with land or chattels, with service 
or bailment, with suretyship or mercantile instruments. He is right in insisting 
that we should not let the factual differences in these cases, with the necessarily 
resulting variations in legal rules, blind us to their basic harmony and similarity. 
The branch lines and side-tracks serving special fields should always be con- 
sciously related with and dependent on the national trunk lines of principle. 
Only thus is constructive codification desirable, whether legislative, judicial 
or professorial. 

The preparation of a work of this scope and size requires immense and 
exhausting labor. The few matters critically considered in this review are 
not all that might be so considered; but all of them together bear but a small 
ratio to the mass of material with which even a critical and self-confident 
reviewer can find no fault. No difficult question in contract law should be 
answered without first consulting Professor Williston's work. 

Arthur L. Corbin. 



